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nevertheless made the decision to ban  from the boys’ cross-country 
team.  This action violates  Equal Protection rights.  Just last month, 
the United States Court of Appeals for the Ninth Circuit affirmed the 
decision to block an Idaho statute banning transgender girls from 
participation on girls’ sports teams.  The Ninth Circuit held that 
“discrimination on the basis of transgender status is a form of sex-based 
discrimination” subject to heightened legal scrutiny, a demanding standard 
that requires the government to demonstrate that its actions are supported 
by an “exceedingly persuasive” justification and that the means it chose are 
substantially related to those important objectives.4  It did not believe that 
Idaho’s transgender girl sports ban could meet that standard because 
banning transgender girls was not substantially related to the government’s 
stated objectives of ensuring fairness in girls’ athletics and full and equal 
opportunities for girls in sports.5  Ninth Circuit law applies to Alaska.   
 
Like Idaho did, governments attempting to ban transgender girls from sports 
typically rely on arguments that transgender girls’ participation in girls’ 
sports is unfair to cisgender girls and may decrease their opportunities to 
participate and succeed in sports due to perceived physiological advantages of 
persons assigned male at birth.  Courts have rightly rejected these claims as 
rooted in misinformation and found that those interests are insufficient to 
justify discriminatory treatment against transgender girls.  But even if these 
concerns about transgender girl athletes were well-founded, they would not 
apply here.  Barring  from the boys’ cross-country running team does 
nothing to increase athletic opportunities for cisgender girls, because  
would not be competing against cisgender girls. Throughout many 
discussions with  mother, in fact, no school or District official has been 
able to articulate any non-discriminatory government interest in excluding 

 from the team. Cross-country running is not a contact sport, so there is 
no basis for a safety concern about injuries that could result from mixed-sex 
participation.   running team is open to all cisgender students and does 
not require a tryout, so there is also no basis for a concern that allowing 

 
4  Hecox v. Little, 2023 WL 5283127, at *12 (9th Cir. Aug. 17, 2023) 
(citing Bostock v. Clayton Cnty., Ga., ––– U.S. ––––, 140 S. Ct. 1731, 1741, 
(2020) (holding in the Title VII context that “it is impossible to discriminate 
against a person for being . . . transgender without discriminating against 
that individual based on sex”)).    
 
5  Hecox, 2023 WL 5283127 at *3; see also Roe v. Utah High School 
Activities Ass'n, No. 220903262, 2022 WL 3907182, at *1 (Utah Dist. Ct. Aug. 
19, 2022) (granting a preliminary injunction against a categorical ban under 
the Utah Constitution's equivalent of an equal protection clause).    
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transgender or nonbinary athletes would decrease opportunities for cisgender 
girls to participate on the girls’ team or in girls’ sports generally.  Given the 
lack of a non-discriminatory government interest, it should come as no 
surprise that there are no published court decisions anywhere in the country 
approving of a ban on transgender boys or non-binary student athletes from 
participation on boys’ teams.  The District’s actions are unconstitutional.   
Alaska’s Constitution also guarantees the right to Equal Protection, and it 
provides even more protection than does the federal constitution, so the 
District’s action is also unconstitutional under the Alaska Constitution.   
 
The District’s actions violate  privacy rights.  Alaska’s 
constitutional right to privacy also is implicated here.  A person’s transgender 
status is “private, sensitive personal information” that is entitled to 
constitutional protection.6  A government action that “outs” a person by 
making public the difference between their gender identity and their sex as 
assigned at birth violates that right because it is a forced government 
disclosure of the transgender person’s private medical information and 
transgender status.7  Such is the case here.   does not present or 
identify as a girl; the fact that they were assigned female at birth and now do 
not identify as female is their personal and private information to share if 
and how they want—not the District’s.  Forcing them to participate on a girls’ 
team would out  as transgender in violation of their constitutional 
privacy rights.   
 
Title IX bars KPBSD from excluding  from the boys’ cross-
country team.  Nor does federal statutory law allow the District to exclude 

  The Handbook requires that “KPBSD will comply with the provisions 
of Title IX of the Education Amendments of 1972” and that, as commanded 
by Title IX, “[n]o person shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, be treated differently from another 
person or otherwise be discriminated against in any activities regulated by 
the District.”  KPBSD unquestionably must comply Title IX as required both 
by federal law and by explicit KPBSD policy.  Interscholastic sports at 
KPBSD public schools are educational programs that receives federal 
financial assistance, and individuals may not be excluded from such 
programs on the basis of sex. But Title IX does not allow  to 
discriminate against  based on their gender identity by excluding them 
from the boys’ running team. Courts addressing the issue have concluded 
that a ban of transgender students (in those cases, transgender girls) from 
interscholastic athletic teams in accordance with their gender identities are 

 
6  K.L. v. State, Dep’t of Admin., Div. of Motor Vehicles, 2012 WL 2685183 
(Alaska Super. March 12, 2012) at *5-*6 (unreported decision).   
7  Id.   








