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v.
MICHAEL J. DUNLEAVY, in his
individual and official capacities;
TUCKERMAN BABCOCK; and the
STATE OF ALASKA,
Defendants.

)
)
)
)
)
)
)
) Case No. 3AN-19-_______CI
)
)
)
)
)
)

Complaint for Damages and Injunctive Relief
Plaintiff Elizabeth Bakalar complains and alleges as follows:
Introduction
1. Elizabeth (Libby) Bakalar brings this action to vindicate her
rights to freedom of speech under the Alaska Constitution and the
Constitution of the United States.
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2. Ms. Bakalar frequently exercises her free speech rights by
speaking publicly about national politics and by criticizing President
Donald Trump in her blog, “One Hot Mess Alaska.”
3. Defendants Michael J. Dunleavy and Tuckerman Babcock
violated Ms. Bakalar’s rights to free speech when they fired her from
her job as an assistant attorney general for the State of Alaska, a
position which she held for over twelve years and for which she was
repeatedly recognized for professional excellence.
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4. Defendants terminated Ms. Bakalar’s employment because
they were unhappy with the political views expressed in Ms. Bakalar’s
blog postings.
5. Ms. Bakalar seeks in this action to defend the principle that
public employees may not be harassed or retaliated against for holding
opinions that are disfavored by elected officials.
Jurisdiction and Venue
6. This is a complaint for declaratory and injunctive relief and
damages brought pursuant to AS 22.10.020(a) and (g). This court has
original jurisdiction over the parties and over the subject matter of this
dispute pursuant to AS 09.05.015(a)(1) and AS 22.10.020(a).
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7. Venue is proper in this district pursuant to AS 22.10.030 and
Alaska Rule of Civil Procedure 3(c).
Parties
8. Plaintiff Elizabeth Bakalar is a resident of Juneau, Alaska.
9. Defendant Michael J. Dunleavy is the Governor of the State of
Alaska and is responsible, in whole or in part, for the decision to
terminate Ms. Bakalar’s employment. Mr. Dunleavy is sued in his
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official and individual capacities.
10.

Defendant Tuckerman Babcock is the chief of staff to

Governor Dunleavy, and was the chair of Gov. Dunleavy’s transition
team after Mr. Dunleavy was elected on November 6, 2018. Mr.
Babcock is responsible, in whole or in part, for the decision to terminate
Ms. Bakalar’s employment. Mr. Babcock is sued in his individual
capacity.
11.

Defendant State of Alaska is a sovereign entity organized

in accordance with the laws of the United States.
Factual Statement
12.

Ms. Bakalar was employed by the State of Alaska as an

assistant attorney general in the Department of Law for over twelve
years. Ms. Bakalar was first hired by the State as an “Attorney II” in
Bakalar v. Dunleavy, et al.
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July 2006. The position of Attorney II is considered by the State to be
“the initial level of professional law practice.”
13.

When she was first hired, Ms. Bakalar was a member of the

Department’s Human Services section, representing the Department of
Health and Social Services in agency advice, litigation, and regulations.
14.

Ms. Bakalar’s tenure at the Department of Law was

characterized by steady upward advances. In January 2009 she was
promoted to the position of Attorney III, “the first experienced level of
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professional practice,” according to the State. At the time of her
promotion her supervisors found her to be “very smart and capable.”
Exhibit 1 at 10.
15.

In April 2011 Ms. Bakalar transferred to the Department’s

Labor and State Affairs section, where she was assigned to represent
the Division of Elections and then-Lieutenant Governor Mead
Treadwell.
16.

Ms. Bakalar was again promoted in March 2012, to the

position of Attorney IV, defined as a “full working level class” of
attorneys who work on more complex cases that “involve difficult legal
issues.” Ms. Bakalar was seen at this time as a “highly valued” lawyer
who could “comfortably handle complex matters” and who did a
Bakalar v. Dunleavy, et al.
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“splendid job” on issues that were “novel, highly complicated, and
involved detailed analysis [sic] of applicable constitutional law.” Id. at
6.
17.

Ms. Bakalar became an indispensable member of the Labor

and State Affairs section, and was called upon to represent numerous
state agencies in the Departments of Health and Social Services,
Administration, Public Safety, Education and Early Development, and
Commerce, Community, and Economic Development.
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18.

In 2013, Ms. Bakalar received the Attorney General’s

Award for Legal Writing from then-Attorney General Michael
Geraghty, which is given periodically to just one attorney in the
Department of Law for excellence in legal writing. The award reads:
“In recognition of your thorough research, rigorous analysis, and clear
writing—often accomplished on tight deadlines. Your written work
product is exceptional.” Exhibit 2.
19.

In December 2016 Ms. Bakalar was promoted into the

“expert” class of attorneys that hold the position of Attorney V.
20.

Between 2011 and 2018, Ms. Bakalar authored thirteen

published Attorney General Opinions regarding certification of ballot
measures, referenda, and the recall of state officials and school board
Bakalar v. Dunleavy, et al.
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members. Her most recent published Attorney General Opinion
recommended denying certification of the Stand for Salmon ballot
measure, which was subsequently litigated and found partly
unconstitutional by the Alaska Supreme Court.
21.

Ms. Bakalar also defended the State of Alaska in 2013 in a

two-week federal trial brought by Alaska Native individuals and tribes
under the language assistance provisions of Section 203 of the federal
Voting Rights Act. In late 2014, she defended the Parnell
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administration in a lawsuit brought by the Alaska Dispatch News
under the state Public Records Act over records related to the National
Guard sexual assault scandal. In 2016, Ms. Bakalar represented the
State in a trial over the conduct of the 2016 primary election in House
District 40.
22.

Over the course of her employment with the State of

Alaska, Ms. Bakalar’s representation resulted in favorable decisions to
the State from the Alaska Supreme Court and the Ninth Circuit Court
of Appeals in Hughes v. Treadwell, 341 P.3d 1121 (Alaska 2015); State
v. Alaska Fisheries Conservation Alliance, Inc., 363 P.3d 105 (Alaska
2015); Bachner Co., Inc. v. State, 387 P.3d 16 (Alaska 2016); Mallott v.
Stand for Salmon, 431 P.3d 159 (Alaska 2018); Nageak v. Mallott, 426
Bakalar v. Dunleavy, et al.
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P.3d 930 (Alaska 2018); Patterson v. Walker, 429 P.2d 829 (Alaska
2018); and Raymond v. Fenumiai, 580 Fed.Appx. 569 (Mem) (9th Cir.
2014).
23.

Although Ms. Bakalar represented the State in many

important and sometimes high-profile cases, Ms. Bakalar was never in
what is considered a “policymaking” role during her employment.
Neither affiliation with a particular political party nor allegiance to or
eschewing of any political points of view was an appropriate
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requirement for the effective performance of Ms. Bakalar’s job.
24.

In 2014, Ms. Bakalar started a blog entitled “One Hot Mess

Alaska” that focused on her personal lifestyle and parenting.
25.

Since 2014, One Hot Mess Alaska has included

commentary, often in irreverent terms, on topics such as books and
movies, childhood reminiscences, friendships, music, technology, style,
fashion, and national politics.
26.

After the 2016 presidential election, Ms. Bakalar started

blogging more about national politics, to oppose what she viewed as
human rights abuses and a deterioration in constitutional norms under
the Trump administration.
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27.

Ms. Bakalar also occasionally participated in rallies or

public gatherings to support social justice causes.
28.

Although Ms. Bakalar has been outspoken about her

political views, she has never publicly criticized in her blog or otherwise
any positions taken by the State of Alaska in matters related to her
work as an assistant attorney general.
29.

At no time did Ms. Bakalar hold herself out as a

representative of the State of Alaska on her blog or elsewhere on social
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media.
30.

Despite the views expressed in her blog, Ms. Bakalar’s

opinions in no way interfered with the discharge of her duties and
responsibilities as an assistant attorney general. Indeed, Ms. Bakalar
won high praise for her work from colleagues and clients from both
sides of the political spectrum.
31.

In January 2017 Nancy Driscoll Stroup, an attorney in

Palmer, Alaska, started a blog of her own entitled “Ethics and One Hot
Mess Alaska.” Ms. Stroup was very clear about the purpose of this
blog: “This blog makes the case that Blogger Libby Bakalar of ‘One Hot
Mess Alaska’ fame should not be working as an Assistant Attorney
General for the State of Alaska.”
Bakalar v. Dunleavy, et al.
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32.

Ms. Stroup has posted numerous times on this blog

between January 2017 and the present and has repeatedly called for
Ms. Bakalar to lose her job as an assistant attorney general. Ms.
Stroup made clear that she believes Ms. Bakalar should not be an
assistant attorney general for the State of Alaska because Ms. Bakalar
is “hysterically anti-Trump” and has “a liberal worldview.”
33.

Ms. Stroup also made many accusations that Ms. Bakalar

was blogging while she was at work and violating provisions of the
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State of Alaska Executive Ethics Act that prohibit state employees from
conducting personal business on State time. Ms. Stroup also voiced
these complaints to a number of State officials.
34.

Soon after Ms. Stroup made these complaints, the State of

Alaska initiated an investigation into Ms. Bakalar’s blogging activities
to determine if she was using State time to write and post to her blog.
35.

The State hired an outside attorney, William J. Evans from

the Anchorage law firm Sedor, Wendlandt, Evans & Filippi, LLC, to
conduct the investigation and to issue findings about whether Ms.
Bakalar had violated the Executive Ethics Act.
36.

On March 16, 2017, Mr. Evans issued a fourteen-page

report, concluding that Ms. Bakalar did not violate any ethical
Bakalar v. Dunleavy, et al.
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standards in writing or posting to One Hot Mess Alaska. Exhibit 3 at
14. The report further notes that Ms. Bakalar’s supervisor described
her as “an exceptional attorney who can produce organized, top notch
legal work quicker than any attorney she has supervised during her
long career.” Id. at 11. Her supervisor was also certain that Ms.
Bakalar’s blogging activities “had not interfered with her work” in any
way. Id. at 11-12.
37.

On November 6, 2018, Michael Dunleavy was elected
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Governor of Alaska. On November 8, 2018, the Governor-elect
announced that Tuckerman Babcock would serve as his chief of staff
and as the chair of Mr. Dunleavy’s transition team.
38.

Immediately prior to being selected as Mr. Dunleavy’s chief

of staff and transition chair, Mr. Babcock served for two-and-a-half
years as the chair of the Alaska Republican Party.
39.

Mr. Babcock’s primary role as chair of the Alaska

Republican Party was to promote Republican candidates and get them
elected to State offices.
40.

As the chair of the Alaska Republican Party, Mr. Babcock

was well known for his criticisms of Republicans who, once elected,
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attempted to work in bipartisan coalitions or who attempted to work in
a bipartisan manner to address important policy issues in Alaska.
41.

As the chair of the Alaska Republican Party, Mr. Babcock

also attempted to undermine Republican elected officials who worked
in a bipartisan manner and attempted to facilitate, sometimes
successfully, their removal from office.
42.

On November 16, 2018, Mr. Babcock sent a memorandum

to more than 1,200 at-will State of Alaska employees requesting their
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resignations. The Babcock memorandum states in part that “the
incoming administration will be making numerous personnel decisions”
and that Mr. Dunleavy “is committed to bringing his own brand of
energy and direction to state government.” Exhibit 4.
43.

Although characterized as “customary during the transition

from one administration to the next,” the request for resignations was
sent to an unprecedented number of State of Alaska employees,
including, according to several Alaska legislators who criticized the
move, “medical doctors, psychiatrists, pharmacists, fiscal analysts,
state tax code specialists, investment managers, petroleum geologists,
trust managers, accountants, research analysts, IT professionals, loan
officers, military & veterans affairs coordinators, marine transportation
Bakalar v. Dunleavy, et al.
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managers, administrative law judges, and state attorneys presently
working on behalf of the public on important and complicated legal
issues, including prosecutors on criminal cases.” Exhibit 5 at 1.
44.

When asked about the memorandum the day after it was

issued, Mr. Babcock said that then-Governor-elect Dunleavy “just
wants all of the state employees who are at-will . . . to affirmatively
say, ‘Yes, I want to work for the Dunleavy administration.’” Exhibit 6
at 2.
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45.

Mr. Babcock further stated that the requests for

resignations were meant to solicit a pledge of allegiance from state
employees to Mr. Dunleavy’s political positions by asking, “‘Do you
want to work on this agenda, do you want to work in this
administration? Just let us know.’” Id.
46.

Mr. Babcock also announced that any state employee who

refused or failed to offer her or his allegiance to Mr. Dunleavy risked
being fired. “If you don’t want to express a positive desire, just don’t
submit your letter of resignation,” Babcock said. “And then you’ve let us
know you just wish to be terminated.” Id. at 3.
47.

Mr. Dunleavy echoed Mr. Babcock’s description of the

resignation requests, saying they were meant “to give people an
Bakalar v. Dunleavy, et al.
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opportunity to think about whether they want to remain with this
administration . . . .” Id. at 2.
48.

The Babcock memorandum states that the resignations

would not be “automatic,” but that “consideration will be given” to each
employee’s “statement of interest in continuing in [her or his] current
or another appointment-based state position.” Exhibit 4.
49.

The Babcock memorandum set a deadline of November 30,
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2018, for employees to submit their resignations and statements of
allegiance to the Dunleavy transition team. Id.
50.

On information and belief, all of the attorneys in the

Department of Law received the Babcock memorandum requesting
their resignations, regardless of whether they were “policymakers” or
not. Ms. Bakalar was one of the non-policymaking attorneys who
received it.
51.

The Babcock memorandum caused a great deal of

confusion, uncertainty, and anxiety within the Department. In an
effort to allay these concerns, then-Attorney General Jahna Lindemuth
provided the Department’s attorneys with suggested language for those
attorneys who intended to comply with the Babcock memorandum’s
resignation ultimatum. The language included the following
Bakalar v. Dunleavy, et al.
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statement: “I would like to continue serving the State of Alaska in the
new Dunleavy administration in my current position, and I ask that my
resignation not be accepted.”
52.

Ms. Bakalar submitted her resignation to the Dunleavy

transition team before the November 30 deadline, and included the
statement that Attorney General Lindemuth suggested. Exhibit 7. Ms.
Bakalar also described in her resignation notice all of the work she had
performed for the Department and for the State of Alaska.
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53.

Mr. Dunleavy was sworn in as the Governor of Alaska at

12:00 p.m. on December 3, 2018.
54.

At 12:18 p.m., Ms. Bakalar was notified that her

resignation had been accepted and that her employment had been
terminated. Exhibit 8. She was given less than two hours to clean out
her office and leave the building.
55.

Ms. Bakalar’s employment was terminated at the direction

of Mr. Dunleavy and Mr. Babcock.
56.

Only one other non-policymaking attorney in the

Department, assistant attorney general Ruth Botstein, was fired when
Mr. Dunleavy became Governor. Like Ms. Bakalar, Ms. Botstein was
an Attorney V, had outstanding performance evaluations, enjoyed the
Bakalar v. Dunleavy, et al.
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confidence of her supervisors and colleagues, and had represented the
State in numerous cases. Ms. Botstein worked in the Opinions,
Appeals, and Ethics section of the Department and has twice
represented the State of Alaska before the United States Supreme
Court.
57.

Although Ms. Botstein’s social media presence is much

more limited than Ms. Bakalar’s, in January 2017 Ms. Botstein tweeted
or retweeted several posts that are critical of Donald Trump.
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58.

Shortly after President Trump assumed office, Ms. Botstein

retweeted two tweets from an account named “Rogue POTUS Staff,” one
of which accused Mr. Trump as wanting to “be remembered as a King,”
and another arguing that Mr. Trump is “known to favor low quality
pub[lic] schools, saving quality edu[cation] for the right, to remind
commoners ‘where they rank in the world.’”
59.

In addition to complaining about Ms. Bakalar’s blogging

activities, Ms. Stroup also complained about Ms. Botstein’s tweets. On
February 27, 2017, Ms. Stroup posted a message on social media in
which she complained that “[t]he ‘Deep State’ is a true problem in our
country. . . . The vast majority of AAGs for the State of Alaska are
liberal. One of them – one of the state’s top appellate attorneys – who
Bakalar v. Dunleavy, et al.
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has represented the State in many high profile political cases
(including US Supreme Court cases) is posting all sorts of left-wing
liberal nonsense on her twitter feed and keeps retweeting the
completely bogus ‘Rogue Potus Staffer’ stuff. . . . I don’t trust ANY of
these AAGs to represent conservative Alaskan’s [sic] interests.”
60.

After the 2018 election, Ms. Stroup complained to Mr.

Dunleavy’s transition team that attorneys in the Labor and State
Affairs and Opinions, Appeals, and Ethics sections were “very, very
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liberal.” She urged the transition team to “carefully vet” such lawyers
because she believed having them work for the State of Alaska created
a “lack of trust.”
61.

Like Ms. Bakalar, Ms. Botstein submitted a resignation

letter in response to the Babcock memorandum.
62.

Like Ms. Bakalar, Ms. Botstein’s resignation was accepted

within minutes of Mr. Dunleavy becoming Governor.
63.

On December 12 and 13, 2018, a news story about Ms.

Bakalar’s and Ms. Botstein’s firings aired on Alaska radio. The story
highlighted Ms. Botstein’s most recent United States Supreme Court
argument in which she advanced a position on behalf of the State that
was closely aligned with John Sturgeon, a hunting advocate who is
Bakalar v. Dunleavy, et al.
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fighting a legal battle to increase access to federal lands in Alaska. Mr.
Sturgeon’s case has been known to be a “celebrated cause for
conservative Alaska politicians, including [Mr.] Dunleavy.”
64.

The December 12 and 13 news story also quoted Mr.

Sturgeon as saying that Ms. Botstein “did a fantastic job. . . . I was
extremely surprised that they didn’t keep her, and I’m not sure the
reason.”
65.

On December 13, soon after the news story aired, the State
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approached Ms. Botstein to inquire about her interest in being
reinstated to her position.
66.

Ms. Botstein asked if Ms. Bakalar was also asked to

consider an offer of reinstatement. She was told no.
67.

On information and belief, several other State of Alaska

employees intended, but were unable, to submit resignation notices on
November 30 because a strong earthquake that occurred in
Southcentral Alaska on that day disrupted their ability to get to work
or send and receive email. These employees were also fired from their
jobs on the morning of December 3.
68.

On information and belief, these employees submitted their

resignation letters immediately after learning that they had been fired,
Bakalar v. Dunleavy, et al.
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explaining the reason for their inability to meet the Babcock
memorandum’s November 30 deadline, and their termination notices
were rescinded.
69.

Three other non-policymaking employees refused to submit

their resignations to the Dunleavy transition team because they did not
believe that their jobs required them to offer a pledge of allegiance to
the new Governor.
70.

All three of the employees who refused to submit their
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resignations were fired by Mr. Babcock as soon as Mr. Dunleavy
became Governor.
First Cause of Action: 42 U.S.C. § 1983
Violation of the Right to Freedom of Speech Under the First
Amendment of the U.S. Constitution
71.

The First Amendment of the United States Constitution

provides that “Congress shall make no law . . . abridging the freedom of
speech.”
72.

Inherent in the First Amendment’s guarantee is the

principle that public employees in non-policymaking roles cannot
constitutionally be compelled to relinquish the free speech rights they
otherwise enjoy as citizens to comment on matters of public interest.
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73.

Plaintiff Elizabeth Bakalar frequently engaged in public

speech on matters of public concern.
74.

Ms. Bakalar was employed in a non-policymaking role as

an assistant attorney general for the State of Alaska.
75.

Defendants received and were aware of numerous

complaints about Ms. Bakalar’s public speech on matters of public
concern.
76.

Much of Ms. Bakalar’s public speech on matters of public
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concern was contrary to the political beliefs of Defendants Dunleavy
and Babcock.
77.

Defendants retaliated against Ms. Bakalar for her public

and political speech by terminating her employment.
78.

Defendants had no legitimate reason for terminating Ms.

Bakalar’s employment.
79.

By terminating Ms. Bakalar’s employment, Defendants

violated, and continue to violate, Ms. Bakalar’s rights to free speech
guaranteed by the First Amendment to the United States Constitution.
80.

Defendants’ violation of Ms. Bakalar’s free speech rights

was done with intent, malice, and gross and reckless disregard for Ms.
Bakalar’s constitutional rights.
Bakalar v. Dunleavy, et al.
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81.

Ms. Bakalar has suffered harm in the form of lost wages,

benefits, other remuneration, and damages as a result of Defendants’
termination of her employment.
Second Cause of Action: Violation of the Right to Freedom
of Speech Under Article I, § 5 of the Alaska Constitution
82.

Article I, § 5 of the Alaska Constitution provides: “Every

person may freely speak, write, and publish on all subjects, being
responsible for the abuse of that right.”
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83.

Like the United States Constitution, the Alaska

Constitution’s free speech guarantee includes the principle that public
employees in non-policymaking roles cannot constitutionally be
compelled to relinquish the free speech rights they otherwise enjoy as
citizens to comment on matters of public interest.
84.

Plaintiff Elizabeth Bakalar frequently engaged in public

speech on matters of public concern.
85.

Ms. Bakalar was employed in a non-policymaking role as

an assistant attorney general for the State of Alaska.
86.

Defendants received and were aware of numerous

complaints about Ms. Bakalar’s public speech on matters of public
concern.
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87.

Much of Ms. Bakalar’s public speech on matters of public

concern was contrary to the political beliefs of Defendants Dunleavy
and Babcock.
88.

Defendants retaliated against Ms. Bakalar for her public

and political speech by terminating her employment.
89.

Defendants had no legitimate reason for terminating Ms.

Bakalar’s employment.
90.

By terminating Ms. Bakalar’s employment, Defendants
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violated, and continue to violate, Ms. Bakalar’s rights to free speech
guaranteed by Article I, § 5 of the Alaska Constitution.
91.

Defendants’ violation of Ms. Bakalar’s free speech rights

was done with intent, malice, and gross and reckless disregard for Ms.
Bakalar’s constitutional rights.
92.

Ms. Bakalar has suffered harm in the form of lost wages,

benefits, other remuneration, and damages as a result of Defendants’
termination of her employment.
Third Cause of Action: Violation of the Implied Covenant
of Good Faith and Fair Dealing
93.

Every at-will employment contract in Alaska is subject to

the implied covenant of good faith and fair dealing.

Bakalar v. Dunleavy, et al.
COMPLAINT
Case No. 3AN-19-_________

Page 21 of 25

94.

The implied covenant of good faith and fair dealing has two

components, a subjective component and an objective component. If an
employer breaches either component, the employer breaches the
implied covenant.
95.

An employer breaches the subjective component of the

implied covenant of good faith and fair dealing when it terminates an
employee’s employment and the termination decision is motivated by
an improper or impermissible objective.
ACLU OF ALASKA FOUNDATION
1057 W. Fireweed Ln. Suite 207
Anchorage, Alaska 99503
TEL: 907.258.0044
FAX: 907.258.0288
EMAIL: legal@acluak.org

96.

An employer breaches the objective component of the

covenant of good faith and fair dealing if it treats an employee in a
manner that a reasonable person would regard as unfair.
97.

Under either component an employer cannot legally

terminate an employee on unconstitutional grounds or for reasons that
violate public policy.
98.

It is the public policy of the State of Alaska, embodied in

Article XII, § 6 of the Alaska Constitution, that the employment of
persons by the State be governed by the merit principle.
99.

It is also the public policy of the State of Alaska, embodied

separately in AS 39.26.010, that a person’s political affiliation or
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philosophy have no bearing on her or his consideration for employment
with the State.
100. It is also the policy of the State of Alaska, embodied in
AS 44.17.040, that the principal executive officer of each State
department be responsible for the appointment and removal of
employees. In accordance with this policy, Ms. Bakalar was hired with
the understanding that she was subject to removal only by the Attorney
General.
ACLU OF ALASKA FOUNDATION
1057 W. Fireweed Ln. Suite 207
Anchorage, Alaska 99503
TEL: 907.258.0044
FAX: 907.258.0288
EMAIL: legal@acluak.org

101. Defendants Michael Dunleavy and Tuckerman Babcock
unconstitutionally directed the termination of Ms. Bakalar’s
employment with the State.
102. Defendants Michael Dunleavy and Tuckerman Babcock
also violated the public policy of the State when they directed the
termination of Ms. Bakalar’s employment.
103. Defendants violated both the subjective and objective
components of the implied covenant of good faith and fair dealing when
they terminated Ms. Bakalar’s employment.
104. Defendants’ violation of the covenant has caused Ms.
Bakalar harm in the form of lost wages, benefits, and other
remuneration.
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Prayer for Relief
Based on the facts set forth above, Plaintiff requests that judgment
be entered in her favor as follows:
1. For declaratory judgment that Defendants violated Ms.
Bakalar’s First Amendment rights to free speech by terminating her
employment;
2. For declaratory judgment that Defendants violated Ms.

ACLU OF ALASKA FOUNDATION
1057 W. Fireweed Ln. Suite 207
Anchorage, Alaska 99503
TEL: 907.258.0044
FAX: 907.258.0288
EMAIL: legal@acluak.org

Bakalar’s rights to free speech guaranteed by the Alaska Constitution
by terminating her employment;
3. For declaratory judgment that Defendants violated the
implied covenant of good faith and fair dealing by terminating Ms.
Bakalar’s employment;
4. For an injunction ordering Mr. Dunleavy in his official
capacity and the State of Alaska to reinstate Ms. Bakalar to her
position as an assistant attorney general, and pay her back pay and
front pay and make her whole with respect to any other diminishment
of remuneration or compensation resulting from the loss of her job;
5. For an injunction ordering Defendants to refrain from any
future retaliation against Ms. Bakalar and any other similarly situated
non-policymaking State of Alaska employees;
Bakalar v. Dunleavy, et al.
COMPLAINT
Case No. 3AN-19-_________

Page 24 of 25

6. For damages, including punitive damages, against Defendants
Dunleavy and Babcock in their individual capacities for the unlawful
deprivation of Ms. Bakalar’s free speech rights, in an amount to be
adduced by the evidence at trial;
7. For Plaintiff’s costs and attorneys’ fees incurred in obtaining
the relief sought in this proceeding; and
8. For such other relief as this court may deem just and

ACLU OF ALASKA FOUNDATION
1057 W. Fireweed Ln. Suite 207
Anchorage, Alaska 99503
TEL: 907.258.0044
FAX: 907.258.0288
EMAIL: legal@acluak.org

equitable.
Dated January 10, 2019.

By:
Stephen Koteff, Bar No. 9407070
Joshua A. Decker, Bar No. 1201001
ACLU OF ALASKA FOUNDATION
1057 West Fireweed Lane, Suite 207
Anchorage, AK 99503
(907) 263-2007 (telephone)
skoteff@acluak.org
jdecker@acluak.org
Counsel for Plaintiff Elizabeth Bakalar
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MEMORANDUM
From:

Tuckerman Babcock,
Governor-Elect Dunleavy
Transition Chair

Date:

November 16, 2018

Re:

Request for Resignation

Over the next several weeks, the outgoing and incoming administration are working together to make the
transition from Governor Walker to Governor-Elect Dunleavy as seamless as possible. Both administrations
greatly appreciate the dedication and service of all employees who serve the State of Alaska. We understand
that transitions can be difficult both personally and professionally. Therefore, we are working to provide you
with information to make the transition process as smooth as possible.
As you are aware, Governor-Elect Dunleavy will be sworn into office on Monday, December 3, 2018. In the
coming weeks, the incoming administration will be making numerous personnel decisions. Governor-Elect
Dunleavy is committed to bringing his own brand of energy and direction to state government. It is not
Governor-Elect Dunleavy’s intent to minimize the hard work and effort put forth by current employees, but
rather to ensure that any Alaskan who wishes to serve is given proper and fair consideration.
As is customary during the transition from one administration to the next, we hereby request that you submit
your resignation in writing on or before November 30, 2018 to Team2018@alaska.gov. If you wish to remain
in your current position, please make your resignation effective upon acceptance by the Dunleavy
administration.
Acceptance of your resignation will not be automatic, and consideration will be given to your statement of
interest in continuing in your current or another appointment-based state position. Please also include your email address and phone contact so that you can be reached to discuss your status directly.
Governor-Elect Dunleavy is encouraging you and all Alaskans to submit their names for consideration for
service to our great state. Should you desire to continue your service to the State of Alaska in another
appointment-based position, you are invited to submit your information and the position(s) you desire for
consideration before December 3, 2018. Please submit your application through the portal located at
GOVERNORMIKEDUNLEAVY.COM.
We appreciate your assistance and cooperation during this period of transition. Again, we wish to express our
sincere gratitude for your dedication and service to the State of Alaska and wish you the best in your future
endeavors.
Note: If you believe you have received this message in error please so indicate in a reply to the above
electronic mail address.
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ALASKA STATE LEGISLATURE

27 November 2018
The Honorable Mike Dunleavy
Governor-elect of the State of Alaska
3rd Floor, State Capitol
Juneau, AK 99811
Dear Mr. Dunleavy,
You recently requested resignations from all current at-will State of Alaska employees, with the stated
objective to maintain the employment of only those who “want to work on” your administration’s
“agenda.” The employees will be terminated unless they express “a positive desire” to serve the
Dunleavy administration through an affirmative statement in writing. We believe your policy is illconsidered, and we call on you to reverse course on it immediately.
We certainly recognize your right to seek the resignations of those state employees whose positions are
more policy-oriented in nature—department commissioners, directors, executive staff, and the like.
However, your resignation demand goes far beyond that. The state employees whose resignations you
have demanded are professionals with specialized education, training, and skill sets—and years of
experience. Among the employees from whom you’ve sought resignations are medical doctors,
psychiatrists, pharmacists, fiscal analysts, state tax code specialists, investment managers, petroleum
geologists, trust managers, accountants, research analysts, IT professionals, loan officers, military &
veterans affairs coordinators, marine transportation managers, administrative law judges, and state
attorneys presently working on behalf of the public on important and complicated legal issues,
including prosecutors on criminal cases.
The functions of these employees are not political. They serve the state’s needs and its greater good.
These individuals swear an oath to uphold and defend the U.S. and Alaska Constitutions, not a pledge
to support any particular state chief executive. We do not believe they should feel intimidated into
specific allegiance to the Dunleavy administration. Whether or not you intended it, your policy effects
a demonstration of loyalty, and only then through economic coercion and a risk of negative impacts to
one’s professional career. These employees are now faced with unwarranted personal uncertainty; they
only know that their best chance of preserving their current employment and their livelihoods is
through attesting their strong desire to serve you.
While you’ve acknowledged that you’ve “broadened the scope” from the typical set of public servants
who are asked to resign by an incoming administration, you’ve suggested this move is yet
“customary.” Your request is far from customary. On Friday November 16, the day you issued your
policy memorandum, your transition chairman and incoming chief-of-staff stated to media that he did
not know the number of exempt and partially exempt at-will employees who received the memo, but
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indicated he believed it to be over 400. In time, we have learned the number is in excess of 1,200
employees. By comparison, Governor Walker’s similar resignation request affected only about 250
employees.
Your resignation demand implicates several serious additional concerns. Public employees are citizens
with First Amendment rights, but your resignation and rehire policy tends to effect a chill to their
freedom of speech and freedom of association. We hope and anticipate that none of these public
servants will experience loss of his or her job due to past or present political affiliation or other
activities. We further hope and expect that your administration will continue to respect the freedoms
and diverse perspectives of those serving in these state positions in non-political roles, whose sole
focus is to work to improve the state and the lives of the people of Alaska.
While you sort through your hiring decisions, in the meantime, your resignation policy will continue to
leave employees with anxiety and poor morale, which unsurprisingly detriments the state. If every
incoming administration were to take this same posture with respect to our at-will employees—every
four or eight years—we imagine the instability to our workforce that would result. This is certainly not
the behavior one would ever expect in the private sector—wholesale resignation demands anytime a
new chief executive takes the helm. The uncertainty employees would feel would cause many of our
highly skilled, specially trained personnel to seek employment elsewhere, even out of state. Disruption
and discontinuity to our projects and programs harm Alaska.
Your action also raises other significant questions. It’s been observed in the media that when a state
employee is terminated—even for just one day—that person’s accrued leave balance must be “cashed
out.” As of November 19, the present value of cashing out the 1224 state employees’ leave was
$20,755,631. Even if some or most of these employees end up staying with the State, if some or many
are in fact terminated, or they decide to leave based on perceived insecurity as a result of your policy,
this could result in large leave payouts that the State may not have anticipated, especially in its present
fiscal circumstances. What provisions have you made in anticipation of these leave payouts?
What will be the unemployment benefits eligibility status of state employees affected by your policy
who lose their jobs as a consequence? Alaska Statute 23.20.379 provides that an insured worker is
disqualified for unemployment benefits for up to the initial six weeks when the worker “left [his or
her] last suitable work voluntarily without good cause.” It’s possible that your resignation requirement
could be construed by a court as a “voluntary” departure, because the end of state service would be
based first on the employee’s submitted resignation, then your acceptance. In fact, even the employee’s
decision not to submit a resignation could be deemed a “voluntary” departure, because as your
transition chair has forewarned, where an employee does not submit one, then “you’ve let us know you
just wish to be terminated.” In light of this notice, the employ who elects to forego an attempt to keep
his or her job may well be considered to have quit.
At any rate, your resignation policy may subject the State to legal action in this regard, even a class
action. And employees presently uncertain of their continued state service are undoubtedly weighing
the possible outcomes extending from your policy against what may be best for their families in the
long-run, and pursuing unemployment benefits is likely on their minds.
Further troubling is that you are requiring employees to resign to a State email address,
Team2018@alaska.gov, but for rehire, to submit their application materials online at a private website,
www.governormikedunleavy.com. We question whether this private website—which uses a private
Lower-48 corporation to collect our state employees’ information—provides a proper, legal venue for
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receipt of such submissions for official State business. Will actions taken via your private website
allow legally mandated transparency? Will legitimate future requests for documents under the Freedom
of Information Act and the Alaska Public Records Act be honored? Will the information collected on
this website regarding state employees be used for any purposes other than to assess their hiring?
We also question whether the privacy and security features of your website align with State of Alaska
policies for handling such applicant information. The State’s web use policy explains it is “committed
to protecting visitor privacy and developing technology” to provide “a safe and secure online
experience,” and that it has “appropriate security measures in place to protect against the loss, misuse,
or alteration of information that has been collected from visitors.” On the other hand, your private
website expresses outright that an applicant’s personal information could be disclosed to entities like
“subsidiaries and affiliates” of the private hosting company, and to “contractors, service providers and
other third parties.” This company also establishes that it has no liability for accidental loss of personal
data, as it “cannot guarantee the security of [an applicant’s] personal information”; “transmission of
personal information is at [the user’s] own risk.” Your hiring practices therefore force applicants to
choose between applying for rehire, or ensuring the security of their private information, and we
wonder whether the use of this private site violates State privacy and security policies in any event.
Concerning hiring procedures, is your approach commensurate with State policies or best hiring
practices? For instance, your memo advises employees that they may re-seek their present posts or
“another appointment-based state position,” which suggests that opening positions may not or will not
be advertised to the public before filled. We do not see this as sound government hiring process.
Alaskans should be afforded the opportunity to review and apply for open government service
positions for which they may be better qualified, rather than hiring only those already in the system
who are aware of existing positions and who have crafted persuasive statements of interest for you. In
addition, we understand that for many of the affected at-will positions, hiring procedures had
previously been followed that included review by human resource agents for application component
completeness, for minimum qualifications and training, for nepotism concerns, and for equal
opportunity enforcement, as well as hiring panels who deliberated on candidate selection and
conducted interviews. Such good practices lead to selection of fit public servants and allows the State
to maintain accurate and complete records of hiring decisions.
We are additionally troubled by the public safety implications of your action. Aside from further
damaging the morale of our state attorneys, summarily terminating prosecutors in the midst of legal
matters and court process could result in more criminals being set free and inexperienced attorneys
being forced to litigate cases.
Based on the foregoing concerns and outstanding questions, we ask that you immediately rescind your
blanket request for resignations from all at-will state employees. A better approach would be to allow
these employees to continue their duties and commitment to the State of Alaska during your
administration, and if or when an employee appears—in your competent judgment—to inadequately
serve Alaska’s best interests in his or her assigned role, then termination would be an appropriate
action.
Sincerely,

Senator Bill Wielechowski
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Senator Tom Begich

Senator Donny Olson

Senator-elect Elvi Gray-Jackson

Senator-elect Jesse Kiehl

Representative Matt Claman

Representative Les Gara

Representative David Guttenberg

Representative Scott Kawasaki

Representative Chris Tuck
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Attorney General Jahna Lindemuth
1031 West 4th Avenue, Suite 200
Anchorage, AK 99501
Attorney General Jahna Lindemuth:
Per the November 16, 2018 request of Transition Chair, Tuckerman Babcock, please
accept this letter as notice of my resignation from my position as Assistant Attorney General in
the Labor & State Affairs Section of the Department of Law. My resignation is not voluntary, but
is instead being made at the request of Mr. Babcock, who has indicated that if I do not submit my
resignation as requested my employment will be terminated. I would like to continue serving the
State of Alaska in the new Governor Dunleavy administration in my current position, and hope
that my resignation is not accepted.
I have been with the department over 12 years, and I am assigned to work primarily on
elections matters on behalf of the Office of the Lieutenant Governor. In that capacity, I represent
the Division of Elections in litigation; provide agency advice; testify on legislation; assist with
federal compliance; and help draft legislation and regulations in the area of elections law.
In non-election years or when my elections workload is light, I also handle overflow
work for numerous other client agencies. In addition to the Office of the Lieutenant Governor
and the Division of Elections, in my 12 years with the Department of Law, I have represented—
and continue to represent on an as-assigned basis—the following state agencies in all stages of
litigation, regulations, compliance, and agency advice:
•

•

•

THE OFFICE OF THE GOVERNOR
o Boards & Commissions
o Public Records
o Alaska State Commission on Human Rights
THE DEPARTMENT OF HEALTH AND SOCIAL SERVICES
o Commissioner’s Office
o Office of Children’s Services
o Division of Public Assistance
o Division of Public Health
o Division of Behavioral Health
o Alaska Pioneer Homes
o Division of Vital Statistics
o Division of Health Care Services
o Division of Senior and Disabilities Services
o Division of Juvenile Justice
THE DEPARTMENT OF ADMINISTRATION
o Division of Retirement and Benefits
o Division of General Services
o Office of Information Technology
o Alaska Public Offices Commission
o Division of Personnel and Labor Relations
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•
•
•
•

•

•

o Division of Motor Vehicles
THE DEPARTMENT OF PUBLIC SAFETY
o Commissioner’s Office
o Division of Alaska State Troopers
THE DEPARTMENT OF EDUCATION AND EARLY DEVELOPMENT
o Alaska State Council on the Arts
THE DEPARTMENT OF MILITARY AND VETERANS AFFAIRS
o Alaska Air National Guard
o Alaska Army National Guard
THE DEPARTMENT OF LABOR AND WORKFORCE DEVELOPMENT
o Division of Labor Standards and Safety
o Division of Labor Relations
o Division of Vocational Rehabilitation
o Division of Workers’ Compensation
THE DEPARTMENT OF COMMERCE, COMMUNITY AND
ECONOMIC DEVELOPMENT
o Division of Corporations, Business and Professional Licensing
o Alaska Seafood Marketing Institute
o Division of Community and Regional Affairs
THE ALASKA COURT SYSTEM.

To clarify, I am submitting this notice in response to the November 16, 2018 mass email
memorandum from Mr. Babcock seeking my (and other similarly situated state employees’)
resignation. I understand this resignation is only effective upon receiving notice from you or a
new attorney general, and in no event will it be effective earlier than December 3, 2018 at noon.
Over the last 12 years, I have exceeded job expectations, successfully representing the
aforementioned agencies. In fact, my representation has resulted in favorable decisions from the
Alaska Supreme Court and the Ninth Circuit Court of Appeals in Hughes v. Treadwell, 341 P.3d
1121 (Alaska 2015); State v. Alaska Fisheries Conservation Alliance, Inc., 363 P.3d 105 (Alaska
2015); Bachner, Inc. v. State, 387 P.3d 16 (Alaska 2016); Mallott v. Stand for Salmon (2018 WL
375103, August 8, 2018); Nageak v. Mallott, 46 P.3d 930 (Alaska 2018); Patterson v. Walker,
(2018 WL 5093232, October 19, 2018); and Raymond v. Fenumiai, 580 Fed.Appx. 569 (Mem)
(9th Cir. 2014).
Because I am not interested in a different position in the new administration, I have not
submitted my name for consideration through the GOVERNORMIKEDUNLEAVY.COM
portal.
Sincerely,

/s/Elizabeth M. Bakalar/
Assistant Attorney General
cc: Team2018@Alaska.gov
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From: Sniffen, Clyde E (LAW) <ed.sniffen@alaska.gov>
Sent: Monday, December 03, 2018 12:18 PM
To: Bakalar, Elizabeth M (LAW) <libby.bakalar@alaska.gov>
Cc: TEAM2018, gov (GOV sponsored) <team2018@alaska.gov>
Subject: Resignation Notice

Libby,
Sorry Libby. Wrong name on last email. Correcting.
As Acting Attorney General, I want to let you know that your resignation has been
accepted and is effective as of 12:01 p.m. on December 3, 2018. I want to sincerely
thank you for your service to the people of Alaska; it has been invaluable. I wish you
luck in your future endeavors.

Clyde “Ed” Sniffen Jr.
Acting Attorney General
Alaska Department of Law
1031 W. 4th Ave. #200
Anchorage, AK 99501
907-269-5100 (Anchorage)
907-465-4044 (Juneau)
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