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SUPERIOR COURT FOR THE STATE OF ALASKA 
THIRD JUDICIAL DISTRICT AT ANCHORAGE 

Josett Banks, et al., 

 Appellants, 

  v. 

Municipality of Anchorage, 

 Appellee. 

 

 

No. 3AN-23-06779-CI  

 

 

 

Joene Atoruk, et al., 

 Appellants, 

  v. 

Municipality of Anchorage, 

 Appellee. 

 

 

No. 3AN-23-07037-CI 

 

 
 

REPLY IN SUPPORT OF MOTION TO CONSOLIDATE APPEALS 

 The Municipality of Anchorage’s response in opposition fails to 

demonstrate that the Court should deny Appellants’ August 10 Motion 

to Consolidate Appeals.1 First, the Municipality’s concessions—

 
1 Appellants file this Reply pursuant to Alaska Rule of Civil Procedure 77(d) in the 
event the court shares Appellee’s apparent understanding that the Civil Rules—and 
not the Appellate Rules—govern this motion. In the alternative, if the court holds 
that Appellate Rule 503(d) governs, Appellee’s Response in Opposition was untimely 
filed. Appellants would then ask the court to consider or disregard this Reply at its 
discretion, notwithstanding the lack of an order for Appellants to file one pursuant 
to Rule 503(d). 
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especially its admission that the same body of law governs both 

appeals—support granting Appellants’ motion. Second, its arguments 

fail to overcome Appellants’ showing that consolidating the two appeals 

is in the interest of practicality, efficiency, and consistency. 

Points conceded by the Municipality support granting 
Appellants’ motion 

 Anchorage agrees that Alaska Civil Rule 42(a) is the relevant 

standard for considering the motion, and that resolving both appeals 

will depend on the same body of law.2 This concession should end the 

Court’s inquiry, since the rule allows cases to be consolidated when 

they involve “a common question of fact or law” (emphasis added).3 

Although the Municipality implicitly argues that the rule requires a 

showing that consolidation is appropriate only when cases involve a 

common question of fact and law, that is not so based on the plain text 

of the Rule. It is within the court’s discretion to grant Appellants’ 

motion based upon commonalities of law alone, and it should do so 

here. 

 
2 MOA’s Resp. in Opp. at 2. 
3 Alaska Civil Rule 42(a) provides that “[w]hen actions involving a common question 
of law or fact are pending before the court, . . . it may order all the actions 
consolidated.”  
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The commonalities of law here are overwhelming, and it makes 

the most sense for one judge to decide the complex constitutional 

questions posed by the appeals, rather than ask the Court and parties 

to shoulder the burdens of multiple, duplicative actions asking for legal 

rulings on the same body of law, risking inconsistent legal decisions by 

separate decisionmakers.  The Municipality concedes that 

commonalities of law will control the outcome of both appeals.4 

Appellants agree. Consolidation is warranted where the same body of 

unsettled law will apply to both appeals. 

 Consolidation also is factually appropriate. Anchorage concedes 

that it would be appropriate to consolidate the appeals if it “had issued 

criminal or civil citations” punishing the status of homelessness by 

citing unhoused appellants for camping outside when they have 

nowhere else to go.5 But a criminal sanction is built into the Anchorage 

Municipal Code’s abatement enforcement mechanisms. It provides that 

at “the time removal is to begin, if any individuals are present . . . [t]he 

individuals shall be given at least 20 minutes to gather their personal 

 
4 MOA’s Resp. in Opp. at 1 (“[T]he same body of jurisprudence will be applied to both 
cases.”). 
5 Id. at 3. 
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property and disperse from the area.”6 Failure to abide by any such 

order to disburse would violate the Code’s criminal prohibition against 

trespass, which provides that a “person commits the crime of criminal 

trespass if the person . . . [k]nowingly enters or remains on public 

premises or property . . . after the person has been requested to leave 

by someone with the apparent authority to do so.”7 The threat built into 

abatement notices cannot be clearer: Either remove yourself and the 

belongings you require to sustain your life by a date certain—

notwithstanding that the Municipality will not provide you with an 

alternative place to go—or your belongings will be seized and you will 

be subject to criminal sanction. Otherwise, the abatement notices 

would carry no force at all and could be readily ignored. This threat is 

in keeping with Appellants’ experiences, as noted in Atoruk’s Motion 

for Stay Pending Appeal.8 There, at least one appellant stated under 

 
6 AMC 15.20.020.B.15.g.i. 
7 AMC 8.45.010.A.3.b. 
8 Appellants in Atoruk, et al., v. Municipality of Anchorage, No. 3AN-23-07037-CI, 
filed a Motion for Stay Pending Appeal with their initial Joint Appeal from 
Administrative Agency; it was subsequently withdrawn voluntarily. The Mot. for 
Stay and its exhibits are attached as Banks’ Exhibit A. 



 

Banks, et al., v. Municipality of Anchorage 
REPLY IN SUPPORT OF MOTION TO CONSOLIDATE APPEALS 

Case No. 3AN-23-06779-CI Page 5 of 9 

A
C
LU

 O
F

 A
L

A
SK

A
 F

O
U

N
D

A
T

IO
N

 
10

57
 W

. F
ir

ew
ee

d 
L

n.
 S

ui
te

 2
07

 
A

nc
ho

ra
ge

, A
la

sk
a  

99
50

3 
T

E
L :

 9
07

.2
63

.2
00

6  
F

A
X

:  9
07

.2
63

.2
01

6  
E M

A
IL

:  c
ou

rtf
ili

ng
s@

ac
lu

ak
.o

rg
 

oath that they were threatened with arrest if they failed to abate their 

campsite.9  

By the Municipality’s own admission and according to sworn 

statements, therefore, criminal citation is baked into the city’s  

abatement regime; therefore, consolidation is appropriate based both 

on commonalities of fact and law. 

Both appeals share relevant facts; minor nuances 
distinguishing them will aid the Court’s analysis 

 The most relevant facts are common to both appeals: the 

appellants are indigent, homeless Anchorage residents; they need 

somewhere to rest, protect themselves from the elements, and be alive; 

the city lacks enough indoor shelter space to meet these residents’ 

needs; and the Municipality itself created this situation when it opted 

to close the city’s only available low-barrier, walk-in shelter—the 

Sullivan Arena—earlier this spring.10 

 Furthermore, both appeals arise from a common, city-wide 

scheme initiated by the Municipality in late June and early July, in an 

 
9 Affidavit of Sione Lima, Banks’ Exhibit A at 43 (“I have spoken with Anchorage 
police officers who told me that if I do not leave my campsite, I will be arrested.”). 
10 See, e.g., Georgina Fernandez, Vulnerable clients evicted from Sullivan Arena 
unsure where they will go next, Alaska’s News Source (May 31, 2023), 
https://www.alaskasnewssource.com/2023/06/01/vulnerable-clients-evicted-sullivan-
arena-unsure-where-they-will-go-next (last visited Aug. 28, 2023). 
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apparent attempt to close off vast areas of public land from “nuisance” 

campsites.11 It initiated this plan notwithstanding that the emergence 

of such campsites was a foreseeable consequence of its own decision to 

cease use of the Sullivan Arena as a shelter for the second spring in a 

row. What Anchorage characterizes as “radically” different facts are, in 

fact, minute details within a broader context—a common context and 

orchestrated plan by the city to punish its homeless residents that 

injured the Appellants in both appeals within a narrow period of time. 

It is both appropriate and feasible for the Court to consider this broader 

context in adjudicating Appellants’ cases. Indeed, the Court is more 

likely to come to a more nuanced, legally sound decision by considering 

more facts and more context, not less.  

Consolidation will not impede the resolution of any future 
motions to dismiss  

Finally, the Municipality asserts that it intends to move for 

dismissal: in one case for mootness, and in both cases for lack of subject 

matter jurisdiction. Without delving into the merits or 

counterarguments as to any such future motions that have yet to be 

 
11 See Banks’ Exh. A at 80–85 (exhibits from the Atoruk Mot. for Stay showing, in 
addition to the respective Notices of Zone Abatement presently subject to appeal, 
“Closed to the Public” signs purporting to close greenbelt areas spanning the Chester 
Creek greenbelt from Westchester Lagoon to Lake Otis Boulevard). 
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filed—which would be premature—Appellants note that consolidation 

would not impede the Court’s ability to decide either. It could be 

accomplished through routine motions work. Specifically, the Court 

would remain free to consider a motion to dismiss for mootness based 

on one set of facts and applied to a subset of consolidated appellants. 

And while it would be premature to pre-judge a yet-to-be-filed motion, 

Appellants would note that while both appeals technically are moot—

because the 10-day advance notice of an abatement under the 

Municipal Code is too short to allow full merits litigation before a 

noticed abatement takes place or is withdrawn by the city—they also 

appear to satisfy one or more exceptions to the mootness doctrine 

because of the importance to the public of the legal issues and the 

inherently short timeline of abatement notices.  Thus, mootness is 

unlikely to constitute a litigation barrier here.  Similarly, a motion to 

dismiss for lack of subject matter jurisdiction would almost certainly 

present the same fundamental arguments and counterarguments, 

again making consolidated consideration more favorable, not less. 

There is no benefit to having two different judges conduct separate 

proceedings and ultimately render separate decisions on legal questions 

such as jurisdiction, mootness, and the meaning of the Alaska 

Constitution in appeals that are so closely related factually and legally.   
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Conclusion 

 For these reasons, the Court should grant the motion to 

consolidate the appeals and proceed with both appeals in No. 3AN-23-

06779-CI. 

Dated: August 28, 2023   

American Civil Liberties Union of Alaska 
Foundation  

    /s/ Eric Glatt                    _ 
Eric Glatt 
Alaska Bar No. 1511098 (Emeritus) 
(216) 270-3811 

    /s/ Ruth Botstein             _ 
Ruth Botstein 
Alaska Bar No. 9906016 
Melody Vidmar 
Alaska Bar No. 2305044 
ACLU of Alaska Foundation 
1057 West Fireweed Lane, Suite 207 
Anchorage, AK 99503 

    (907) 258-0044 

    Pro Bono counsel for Appellants  



 

Banks, et al., v. Municipality of Anchorage 
REPLY IN SUPPORT OF MOTION TO CONSOLIDATE APPEALS 

Case No. 3AN-23-06779-CI Page 9 of 9 

A
C
LU

 O
F

 A
L

A
SK

A
 F

O
U

N
D

A
T

IO
N

 
10

57
 W

. F
ir

ew
ee

d 
L

n.
 S

ui
te

 2
07

 
A

nc
ho

ra
ge

, A
la

sk
a  

99
50

3 
T

E
L :

 9
07

.2
63

.2
00

6  
F

A
X

:  9
07

.2
63

.2
01

6  
E M

A
IL

:  c
ou

rtf
ili

ng
s@

ac
lu

ak
.o

rg
 

 
CERTIFICATE OF SERVICE 

On August 28, 2023, a true and correct copy of this Reply in Support of 

Motion to Consolidate Appeals was sent via email to: 

Anne Helzer 
Jason Thomas 
Jessica Willoughby 
Municipal Attorney’s Office 
632 West 6th Avenue, Ste. 730 
Anchorage, Alaska 99501 
anne.helzer@anchorageak.gov 
jason.thomas@anchorageak.gov 
jessica.willoughby@anchorageak.gov 
            
   
 
     /s/ Eric Glatt                         
  Eric Glatt 
  1057 W. Fireweed Ln., Suite 207 
  Anchorage, AK 99503       
  (216) 270-3811 
  eric.glatt@outlook.com 
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