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E M E R G E N C Y 
 

IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.:  3AN-20-07858 CI 
 

EMERGENCY MOTION FOR EXPEDITED DECISION ON THE STATE’S 
PETITION FOR REVIEW 

(Appellate Rule 504) 
 
 Petitioners, State of Alaska, Division of Elections, Kevin Meyer, and Gail 

Fenumiai, make this Emergency Motion for Expedited Decision on their Petition for 

Review filed today. Expedited action is necessary because this dispute concerns the 

State’s ability to apply a statutory witness requirement for absentee by-mail ballots in 

the upcoming general election. Thousands of absentee ballots—with instructions 

explicitly requiring that the voters have their ballots witnessed—have already been 

distributed, voters have already begun to cast their ballots, and election day is fast 
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approaching. On October 5, 2020, the superior court granted but did not implement a 

preliminary injunction directing the Division to suspend the witness requirement and 

directing the parties to agree to, or separately propose, a public awareness campaign. If 

this Court were to affirm the superior court’s preliminary injunction, the Division would 

need to initiate a significant, expedited public awareness campaign to help assure voters 

are informed that the statute has been suspended and are not misled or confused about 

the absentee voting process.  

For example, if the superior court orders any mailings, it will take the Division 7-

10 days to print and mail a postcard to all registered voters. Voters would then need 

additional time to receive the postcard, act on the information provided by the Division, 

and vote and return their ballots before next month’s election—all while accounting for 

the likelihood that mail may be delayed. Additionally, until this Court definitively rules 

on the matter, there is an ongoing risk that voters might misunderstand the superior 

court’s ruling—even if it is stayed—and believe that the witness requirement is no 

longer in force. If voters submit unwitnessed ballots, and the witness requirement is 

ultimately upheld by this Court, those voters will be disenfranchised. 

 For these reasons, the State requests that the Court rule by close of business 

Monday, October 12, 2020. This will minimize the risk of confusion or potential 

disenfranchisement to voters and allow the Division as much time as possible to 

education and inform voters about the changes to absentee voting requirements.  

Counsel for the State has notified counsel for the respondents of the State’s 
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intention to file this emergency motion and the related petition for review. All grounds 

advanced in support of this motion were submitted to the superior court. This motion is 

based upon Alaska Rules of Appellate Procedure 402 and 504 and supported by the 

attached affidavit of counsel and written statement of facts.  

Opposing counsels’ telephone numbers and addresses are: 

Natalie Landreth 
Native American Rights Fund 
2801 B Street, Suite 401 
Anchorage, Alaska 99501 
(907) 276-0680 

 
Stephen Koteff 
ACLU of Alaska Foundation 
ACLU of Alaska 
1057 West Fireweed Lane, Suite 207 
Anchorage, AK  99503 
(907) 263-2007 

 

Ezra D. Rosenberg 
Lawyers’ Committee for Civil Rights 
Under Law 
1500 K Street, NW Suite 900 
Washington, DC 20005 
(202) 662-8600 

 
Dale E. Ho 
American Civil Liberties Union 
Foundation, Inc. (New York) 
125 Broad Street, 18th Floor 
New York, NY 10004 
(212) 519-7866 

 
DATED October 6, 2020. 
 

CLYDE “ED” SNIFFEN, JR. 
ACTING ATTORNEY GENERAL 
 
 
By: /s/ Laura Fox 

Laura Fox 
Assistant Attorney General 
Alaska Bar No. 0905015 
State of Alaska; Department of Law 
1031 West Fourth Avenue, Suite 200 
Anchorage, AK 99501 
(907) 269-5275 
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IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.: 3AN-20-07858 CI 
 

WRITTEN STATEMENT OF FACTS IN SUPPORT OF EMERGENCY 
MOTION FOR EXPEDITED ACTION 

 
 The petitioners, the State of Alaska, Division of Elections, Kevin Meyer, and 

Gail Fenumiai (“the State”) provide the following statement of facts in support of this 

emergency motion: 

 1. Alaska Statute 15.20.081(d), the “statutory witness requirement,” requires 

that a voter who is voting an absentee ballot by mail must sign the voter’s certificate on 

the absentee ballot envelope in the presence of a designated official or in the presence of 

an individual who is 18 years of age or older, “who shall sign as a witness and attest to 

the date on which the voter signed the certificate in the individual’s presence, and, in 

addition, the voter shall certify, as prescribed in AS 09.63.020, under penalty of perjury, 
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that the statements in the voter’s certification are true.” 

2. In May 2020, the State began ordering absentee ballot envelopes, which 

include instructions on how to comply with the statutory witness requirement for 

absentee by-mail ballots. 

3. In August 2020, during the ongoing COVID-19 pandemic, the State 

conducted primary elections with the witness requirement in place. 

4. On September 8, 2020, Respondents filed their complaint in case number 

3AN-20-07858 CI. They alleged the witness requirement was unconstitutional as 

applied, and requested an order directing the State to “preliminarily and permanently” 

suspend the witness requirement and modify election materials, including absentee by-

mail ballots, “during the COVID-19 pandemic.” 

 5. On September 8, 2020, Respondents filed a motion for preliminary 

injunction to enjoin the State’s enforcement of the witness requirement. 

6. On September 19, 2020, the State began mailing absentee ballots to 

military and oversees voters, in accordance with federal law. 

7.  On September 21, 2020, the State filed its opposition to the motion for 

preliminary injunction and moved to dismiss the case based on the doctrine of laches. In 

accompanying documents, the State also notified respondents that it planned to mail 

absentee ballots to voters in Alaska beginning as early as September 28, 2020. This 

decision was consistent with AS 15.20.081(c), which requires that after receipt of an 

absentee ballot application, “the absentee ballot and other absentee voting material shall 
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be sent as soon as they are ready for distribution.” 

8. On September 28, 2020, Respondents filed a motion for a temporary 

restraining order to prevent the State from mailing absentee ballots, then planned to 

begin on or after October 2, 2020. 

9. On September 30, 2020, the superior court issued an order denying 

Respondents’ motion for temporary restraining order. The superior court also indicated 

it would not order any modification to the absentee ballots. 

10. On October 1, 2020, the superior court heard oral argument on 

Respondents’ motion for preliminary injunction and the State’s motion to dismiss. 

11. On October 5, 2020, the superior court issued a written decision, granting 

Respondents motion for preliminary injunction, but declining to give the order 

immediate effect to allow the parties time to provide further briefing and argument on 

how the Division should implement the injunction. The court gave the parties until 4:30 

p.m. on October 6, 2020 to submit a stipulation detailing how the court’s order would be 

implemented or—if they could not agree—separate proposed orders. By delaying the 

effective date of the order, the superior court also contemplated that the Division might 

seek review from this Court, recognizing that “if Defendants seek review from the 

Alaska Supreme Court, they may wish to request a stay of this order—by delaying entry 

of the preliminary injunction order, the court may avoid confusion that would result 

from issuing an order eliminating the Witness Requirement, then staying it while the 

matter is before the Alaska Supreme Court.”  
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12. On October 6, at 11:49 p.m, counsel for the State contacted counsel for 

Respondents and informed them of the State’s intent to file a petition for review and this 

emergency motion for expedited decision, proposing that Respondent’s file their 

opposition by close of business on Wednesday, October 7. 

13. She responded proposing that they file their response on Friday, October 9 

by noon, with argument on Monday, if the court wishes. 

14. If the witness requirement is suspended, the Division will need time to 

provide voter education and outreach. Tens of thousands of absentee ballots have 

already been sent out and the Division will have to engage in a variety of publicity 

measures to inform voters if the witness requirement is suspended.  

15. Ballots must be voted and postmarked on or before election day, 

November 3, 2020. 

16. The United States Postal Service recommends voters mail their ballots at 

least one week in advance of the State’s deadline. This calculates to October 27, 2020. 

This date does not account for the geographic realities in Alaska, nor does it take into 

account the real potential for mail delays in the weeks leading up to the election. 

17. In order to be counted, all domestic absentee by-mail ballots must be 

received by the Division by November 13, 2020, overseas ballots by November 18. 

18. Given the risk of confusion to voters about potential changes to absentee 

ballot requirements involving changes to the witness requirement, the fact that voting is 

already underway, and the need for the Division to fulfill its mission and ensure 
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accuracy and fairness in the election, the Division will need as much time as possible to 

educate voters about changes to the absentee voting process if this Court affirms the 

superior court’s decision. 

19. The Division therefore requests an order from this Court no later than 

Monday, October 12. This will provide the Division with much-needed to time to 

conduct education and outreach efforts as contemplated by the superior court’s ruling. 

DATED October 6, 2020. 
 

CLYDE “ED” SNIFFEN, JR. 
ACTING ATTORNEY GENERAL 
 
 
By: /s/ Margaret Paton Walsh 

Margaret Paton Walsh 
Chief Assistant Attorney General 
Alaska Bar No. 0411074 
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IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.:  3AN-20-07858 CI 
 

ORDER 
(EMERGENCY MOTION) 

 
 Upon consideration of the emergency motion filed by Petitioners, State of 

Alaska, Division of Elections, Kevin Meyer, and Gail Fenumiai, and any opposition to 

it, we find that the upcoming election and the necessity of providing any public 

notification well in advance provide good cause to expedite action on the petition for 

review. Accordingly, the emergency motion is GRANTED and we will issue our 

decision on or before close of business Monday, October 12, 2020. 

 Respondents may have until 4:30 p.m. Wednesday, October 7, 2020 to file any 

opposition to the petition. 

________________________________ 
Supreme Court for the State of Alaska 
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IN THE SUPREME COURT OF THE STATE OF ALASKA 
 

KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL FENUMIAI, 
in her official capacity as the Director 
of the Alaska Division of Elections; 
and the ALASKA DIVISION OF 
ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.:  3AN-20-07858 CI 
 

MOTION TO ACCEPT OVER LENGTH PETITION FOR REVIEW 
 
 The petitioners, State of Alaska, Division of Elections, Kevin Meyer, and Gail 

Fenumiai, request that the Court accept the attached overlength petition for review 

under Alaska Rule of Appellate Procedure 503(a). This request is justified by the 

significance of the issue before the Court, the proximity of the 2020 general election, 

and the State’s responsibility to inform the Court of the legal and practical ramifications 

of the superior court’s preliminary injunction as soon as possible. Given the timeframe 

of this case, the State of Alaska will not have the opportunity to provide an additional 

round of appellate briefing, unlike in many petition cases. The State therefore needs to 

assure the Court is fully apprised of the issues now.  
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 While Appellate Rule 403(b)(2) limits petitions for review to 15 pages, the 

State’s petition is 28 pages. Normally, counsel for the State would devote further time 

and resources to conforming the petition to the page limit. But because the superior 

court issued the preliminary injunction on October 5, 2020 and the State—and its 

voters—have an interest in immediate review by this Court, counsel for the State was 

unable to do so.  

 Petitioners request the Court grant this motion and accept the overlength petition 

for review as filed. 

DATED October 6, 2020. 
 

CLYDE “ED” SNIFFEN, JR. 
ACTING ATTORNEY GENERAL 
 
 
By: /s/ Laura Fox 

Laura Fox 
Assistant Attorney General 
Alaska Bar No. 0905015 
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IN THE SUPREME COURT OF THE STATE OF ALASKA 

 
KEVIN MEYER, in his official 
capacity as the Lieutenant Governor of 
the State of Alaska; GAIL 
FENUMIAI, in her official capacity as 
the Director of the Alaska Division of 
Elections; and the ALASKA 
DIVISION OF ELECTIONS, 
 
 Petitioners, 
 
v. 
 
ARCTIC VILLAGE COUNCIL, 
LEAGUE OF WOMEN VOTERS OF 
ALASKA, ELIZABETH L. JONES, 
and BARBARA CLARK, 
 
 Respondents. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
 
 
 
 
 
Supreme Court No.:  S-_______ 

Trial Court Case No.: 3AN-20-07858 CI 

CERTIFICATE OF SERVICE 
 

 I certify that on October 6, 2020 a true and correct copy of Docketing Statement 

B, Emergency Motion for Expedited Decision on the State’s Petition for Review 

(Appellate Rule 504), Written Statement of Facts in Support of Emergency Motion 

for Expedited Action, Affidavit of Counsel, Order (Emergency Motion), Motion to 

Accept Over Length Petition for Review, Order (Motion to Accept Overlength 

Petition), Petition for Review, Appendices A – S, and this Certificate of Service 

were served by electronic mail to the following: 
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Honorable Dani Crosby 
Superior Court Judge 
Email:  CGamet@akcourts.us 
 

Natalie Landreth  
Matthew N. Newman 
Wesley J. Furlong 
Native American Rights Fund 
Email: landreth@narf.org 

mnewman@narf.org 
wfurlong@narf.org 

 
 
Stephen Koteff 
Joshua Decker 
Aadika Singh 
ACLU of Alaska Foundation 
Email:  skoteff@acluak.org 

jdecker@acluak.org 
asingh@acluak.org 

 

 
Ezra D. Rosenberg 
Pooja Chaudhuri 
Natasha Chabria 
Lawyers’ Committee for Civil Rights 
Under Law 
Email: erosenberg@lawyerscommittee.org 

pchaudhuri@lawyerscommittee.or
g 
nchabria@lawyerscommittee.org 

 
Dale E. Ho 
American Civil Liberties Union 
Email:  dho@aclu.org 
 

 

 
 
 /s/ Angela Hobbs 

Law Office Assistant 




